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INTRODUCTION
Many overseas companies choose to set up in the UK and there has recently been a rapid 
increase in the number either establishing a presence in or relocating to the UK ranging from 
high-tech company start-ups to well-established multi-nationals.  The UK is an attractive 
market for business as not only does the regulatory framework make it relatively simple to set 
up and run a company but also because the UK government through UK Trade and Investment 
offers a number of schemes and incentives to support and encourage companies to the UK.

However, setting up or relocating a company to the UK does raise some issues, not least of 
which are the company’s rights and obligations towards its employees and workers.  Both 
UK and European law grant certain rights to employees and workers regardless of what 
their contractual entitlements are.  These are known as statutory rights.  It is important 
for companies coming to the UK to be aware of these rights to ensure that they do not 
inadvertently contravene them.

Shoosmiths’ employment team has put together this useful guide to employment law 
issues and considerations facing companies coming to the UK from overseas.  The guide is 
designed to highlight the issues and should not be taken as an alternative to specific legal 
advice.  However, our team of employment and immigration specialists would be delighted to 
provide any further assistance required.  Shoosmiths can also assist with all other aspects of 
setting up a business in the UK.

Kevin McCavish, Head of Employment
03700 86 8802
kevin.mccavish@shoosmiths.co.uk



REP  RTING
& CONSULTATION
REQUIREMENTS
Internal consultation
The Information and Consultation 
of Employees Regulations (the “ICE” 
Regulations) set out the requirements 
UK employers are under to consult 
employees about the business they 
work for, including information on the 
company’s activities and any possible 
threats to employment, if requested to 
do so by employees. 

The ICE Regulations apply to companies 
whose principal place of business is 
in the UK and which have 50 or more 
employees. Consultation with employee 
representatives in the UK was previously 
limited to consultation with recognised 
trade unions. The ICE Regulations 
encourage employers and employees to 
develop their own arrangements tailored 
to their particular circumstances through 
voluntary agreements. 

In order to facilitate meaningful 
discussions with employee 
representatives, employers may be 
required to hand over detailed business 
information. There may be the ability 

however for employers to impose 
confidentiality restrictions in such 
conditions.

Trade Union recognition
Where a majority of workers in a 
“bargaining unit” within a company 
request it, their employer must formally 
recognise a trade union. Formal 
recognition of a trade union by an 
employer will permit the trade union 
to bargain on core conditions within 
employees’ contracts of employment.

External reporting 
Depending on their size, UK companies 
must include details relating to 
employees in their annual accounts.  
Large and medium sized companies 
must prepare a report containing details 
of future business developments and 
a description of principal risks of the 
business.  For companies with more 
than 250 employees, the report must 
also contain additional detail on policies 
relating to disabled employees and 
information of action taken on  
employee involvement.

These companies are also required 
to produce a strategic report which 
for quoted companies must include, 
among other information, a breakdown 
of directors, senior managers and 
employees by sex.

Small companies are often exempt from 
these requirements.

It should be noted that employee 
representatives may have legitimate 
grounds for complaint if information 
is disclosed externally which is of 
importance to company employees and 
has not been disclosed to them first.

Paula Rome, Partner 
03700 86 8235 
paula.rome@shoosmiths.co.uk

If you have any queries on reporting and 
consultation requirements please contact: 



Protected characteristics
UK workers are protected against 
discrimination, victimisation and 
harassment because of sex, age, race, 
disability, sexual orientation, religion or 
belief, gender reassignment, marriage 
and civil partnership and pregnancy  
and maternity.

Discrimination
A company must not treat a worker any 
less favourably than it would another 
worker because of any of the protected 
characteristics listed above.  Workers 
are also protected if they are treated 
less favourably because they are 
associated to someone with a protected 
characteristic e.g. they are married to 
or care for someone with a protected 
characteristic or if the company treats 
them less favourably because it thinks 
that they have a protected characteristic 
e.g. it thinks that they are disabled when
they are not.

A company must not operate any 
practice or requirement which would 
disadvantage a worker with a particular 
protected characteristic as this can 
also be discriminatory.  For example, a 
requirement for all workers to work full 
time may disadvantage women as a 
group as they tend to have child caring 
responsibilities which means that they 
are unable to work full time.  A company 
can justify this if it can show that it has 
a legitimate reason for the practice or 
requirement and it is a proportionate 
way of achieving that aim.

Victimisation
Companies can be liable for 
victimisation if they treat a worker badly 
because they have raised a complaint 
about discrimination or assisted a fellow 
worker with their complaint.  

Harassment
Harassment is behaviour because of a 
protected characteristic which creates 

an unpleasant working environment for 
a worker.  Examples include spreading 
rumours, insulting someone or excluding 
them because of their protected 
characteristic. 

Liability
There is no limit on the amount of 
damages that can be awarded in a 
discrimination claim.  The company can 
also be liable for acts of its employees 
so it is important to make sure that all 
its employees are aware of the potential 
issues.  Training is a good way of 
achieving this.

DISCRIMINA ON

If you have any queries on 
discrimination please contact:

Gwynneth Tan, Partner
03700 86 8477
gwynneth.tan@shoosmiths.co.uk



EMPL    YING  
  VERSEAS  NATI NALS

Whereas citizens from the European Economic Area 
(EEA) and Switzerland have an unrestricted right to 
live and work in the UK, those from other countries 
are likely to require permission, unless they fall into 
an exemption such as being the spouse or civil 
partner of a British citizen. Most migrants must be 
sponsored by an employer that holds a sponsor 
licence with UK Visas and Immigration before they 
come to the UK to work.

Skilled workers
In general, sponsored work visas for skilled, non-
EEA workers will only be given where it can be 
shown that the employer who is a sponsored 
licence holder has made efforts to recruit a UK 
worker, and such efforts have been unsuccessful. 
Evidence of advertising for the required period and 
method will be required.

Intra-company transfers
The requirements for obtaining a sponsored work 
visa are slightly less onerous where the company 
is multinational and the employee is transferring to 
the UK from an overseas branch. This route allows 
non-EEA nationals to be transferred into and work in 
the UK for a period up to five years (and where the 
salary of the employee is £153,500 or more, for a 
period of up to nine years).  

Limited availability of skills
The requirement for obtaining a sponsored work 
visa is also less onerous where the skills for 
fulfilling the position are not widely available 
amongst UK workers. The Government lists 
occupations where it is acknowledged there is a 
shortage of skills in the UK. 

It is a criminal offence to employ non-EEA staff in 
the UK that do not have the right to work and the 
employer may also be subject to a civil penalty for 
failing to prevent illegal working (up to £20,000 per 
illegal worker). 

Tax matters
When a foreign national is working in the UK but 
remains domiciled in their home country they will 
usually not be taxed on foreign-source income 
unless they are received in or remitted to the UK. 

It is possible however for such an employee to be 
liable to pay income tax in both their home country 
and the UK with regard to the same income. 

It is therefore advisable to check any relevant 
double taxation treaty and obtain specialist  
tax advice.

Social security
Employees on assignments of under two years from EEA 
countries will normally remain insured under their home 
system. Where the employment is such that the employee 
works regularly in more than one country, the rules allow 
continued insurance in the home country only where the 
employee carries out ‘substantial’ duties there. 

Where the employee is from another country it is necessary  
to consider the terms of specific agreement with the country 
in question. 

Pensions
A non-UK national working for a UK based employer can  
join a UK approved or registered pension scheme where they 
are resident in the UK for tax purposes. However, advice 
should always be taken on what are the most suitable 
pension arrangements.

Non-UK nationals may be entitled to receive tax relief for 
contributions to certain foreign pension plans.

Sarah Lovell, Senior Associate
03700 86 8333
sarah.lovell@shoosmiths.co.uk

If you have any queries on employing 
overseas nationals please contact:



WHISTLEBL WING
UK employment legislation gives substantial protection to employees, agency workers and 
in some cases self-employed persons who disclose wrongdoings at their place of work. 
Significantly, employees are protected from suffering detriment for making ‘protected disclosures,’ 
which are disclosures in the public interest. If dismissal were to occur, the cap which is generally 
imposed on the compensatory award for unfair dismissal (currently £76,574) does not apply. An 
employee will gain the protection of the legislation where the protected disclosure pertains to:

 ● the commission of a criminal offence

 ● a failure to comply with a legal obligation

 ● a miscarriage of justice

 ● a health and safety issue

 ● damage to the environment

 ● concealing information relating to any of the above

If you have any queries on whistleblowing please contact:

Charles Rae, Partner
03700 86 4129
charles.rae@shoosmiths.co.uk



W RKING TIME
UK workers are entitled to the following minimum unpaid 
breaks while at work:

• a rest break of 20 minutes if they work for 6 hours
(workers under the age of 18 are entitled to 30 
minutes break if they work for 4 and a half hours)

• daily rest of 11 hours
• weekly rest of 24 hours which can be given as 48

hours over a 14 day period

Companies can always give their workers longer breaks 
than these.

Also workers must not work on average more than 48 
hours per week (including overtime).  Companies can ask 
workers to opt-out of this and so work over the 48 hour 
limit but, if they agree, they must be allowed to opt back 
in whenever they want to and the 48 hour maximum will 

then apply.  This does not apply to those senior managers 
who are able to determine their own working time.

Some domestic, maritime and civil aviation workers are 
excluded from these rules and road transport companies 
are subject to some industry specific regulations.

If you have any queries on working time 
please contact:

Stuart Lawrenson, Partner
03700 86 6733
stuart.lawrenson@shoosmiths.co.uk



COMPANY
DIRECTORS
A company director of a UK company can be both an 
employee and an officer of the company, granting the 
director statutory UK employment rights on a par with 
other staff of the company. However, there are extra rules 
and provisions which UK companies must adhere to in 
relation to their directors. These provisions are found in 
UK company law and the Code on Corporate Governance 
(which is relevant to those companies listed on the 
London Stock Exchange).

Two areas of significance that these provisions relate to 
are the issues of a director’s remuneration package and a 
director’s long-term service contract with the company.  
The Code on Corporate Governance provides that  
whilst the remuneration a director receives can be 
substantial enough to attract and retain good quality 
candidates, it should not be excessive. To assist with this 
requirement, there should be a formal and transparent 
remuneration committee.  

With regard to the length of a director’s service contract 
with a company, this cannot last for a fixed-term  
of more than five years without the prior consent of  
the shareholders. 

The compensation package given to a director in the 
event of the early termination of the contract should be 
given thorough consideration. The Code on Corporate 
Governance obliges companies to assess compensation 
packages in line with the director’s obligation to 
mitigate any loss to the company as a result of the early 
termination.

If you have any queries on company directors please contact:

Kevin McCavish, Partner
03700 86 8802
kevin.mccavish@shoosmiths.co.uk



MINIMUM WAG
There is a national minimum wage, currently set at: 

 ● £6.50 per hour for those over 21

 ● £5.13 for those aged between 18 and 20 inclusive

 ● £3.79 for those aged under 18 but above the compulsory school age

 ● £2.73 for apprentices

Rates are usually increased each year in October.

If you have any queries on minimum wage please contact:

Karen Harvie, Partner
03700 86 8105
karen.harvie@shoosmiths.co.uk



The UK has stringent data protection laws.  
All businesses operating in the UK are affected 
by the Data Protection Act which applies to the 
processing of personal data. Breaches of  
data protection laws can result in civil and  
criminal liability. 

The transfer of data to companies outside the 
European Economic Area (EEA) is only permitted 
when the country concerned has data protection 
laws which have not been deemed adequate by 
the European Commission (EC). This list is brief, 
however, it is possible under limited circumstances 
to transfer employee data to an overseas company 
whose resident country has not be deemed 
adequate. The EC has specified contractual 

clauses for use when data is transferred outside 
the EC containing minimum information the 
parties must specify.

Data protection laws also allow individual 
employees access to information held on them by 
their employer, provided that certain conditions are 
satisfied.

DATA
PROTECTION

If you have any queries on data protection please contact:

Gwynneth Tan, Partner
03700 86 8477
gwynneth.tan@shoosmiths.co.uk



FAM  LY FR ENDLY
UK employees enjoy various family friendly rights, including:

 ● time off for antenatal care

 ● maternity, paternity and adoption leave and pay

 ● parental leave in respect of children under 5 (or 18 if the child is disabled)

 ● flexible working

 ● time off for domestic emergencies relating to dependants

The ability for parents to share paid time off will be introduced in April 2015.

If you have any queries on family friendly issues please contact:

Helen Burgess, Partner
03700 86 5028
helen.burgess@shoosmiths.co.uk



MERGERS &
ACQUISITIONS
Where one economic entity (e.g. 
a company or part of a company) 
is transferred to another, by 
way of acquisition or merger, 
the employees of the economic 
entity are given significant legal 
safeguards. These safeguards only 
apply when there is a transfer of 
assets and not when the transfer 
is of the shares of a company.

There is similar protection for 
employees where there are 
contracting-out, contracting-in and 
re-tendering exercises.

The protection which the 
employees have is as follows:

 ● Employee representatives,
including trade union officials 
if applicable, must be informed 
and possibly consulted with in 
advance of the transfer

 ● Once the transfer has been
completed the buyer/new 
contractor replaces the seller/
old contractor as employer in 
the employees’ employment 
contracts, with the result that 
the buyer/new contractor will 
inherit liabilities of the past 
employer

 ● After employees transfer,
changes can only be made to 
their contracts of employment 
for a reason unconnected with 
the transfer or in other limited 
circumstances

 ● If an employee is dismissed
for the sole or principal reason 
of a transfer, the dismissal 
is automatically unfair. If the 
principal reason for dismissal 
is an economic, technical or 
organisational reason entailing 
changes in the workforce, that 
dismissal is potentially fair

 ● In addition to this, a seller/old
contractor has an obligation to 
provide a buyer/new contractor 
with information in respect of 
employees before they transfer If you have any queries on mergers 

& aquisitions please contact:

Antonia Blackwell, Senior Associate
03700 86 4087
antonia.blackwell@shoosmiths.co.uk



R DUNDANCY
A UK employer must consult with trade union or employee representatives where the 
company proposes to make 20 or more employees redundant over 90 days or less. 
Where between 20 and 99 employees are to be made redundant, consultation must be 
for a period of at least 30 days before notice of the dismissal is provided and this rises 
to 45 days where the number to be made redundant is 100 or over. 

An employer that fails to comply with the consultation procedures can be liable for 
damages of up to 90 days’ full pay for each affected employee.

A redundant employee is entitled to a Statutory Redundancy Payment, depending on 
their age, pay and length of service, up to a maximum of £13,920.

If you have any queries on redundancy please contact:

Michael Briggs, Associate
03700 86 5066
michael.briggs@shoosmiths.co.uk



All UK workers are entitled to minimum amounts of 
paid holiday.  As with working time, companies can 
choose to be more generous with the holiday that 
they give.  However, the minimum entitlement for 
holiday is 5.6 weeks which includes all public and 
bank holidays.  For a worker working 5 days a week 
this means that they are entitled to 28 days holiday 
per year.  The amount of holiday a part-time worker 
receives will depend on the days that they work e.g. 
if a worker works 3 days per week then they will 
be entitled to 17 days holiday.  Workers must be 
allowed to take their full holiday entitlement.

It can be difficult to calculate how much holiday 
pay a worker is entitled to in cases where the 
amount that they work varies from week to 
week.  In those circumstances the company 
must calculate their average weekly pay over the 
previous 12 weeks disregarding any weeks in which 
they do not do any work and they will be paid that 
average amount for each week of holiday.  

There has been a lot of development in this area 
over the past few years with some interesting 
results.  It now seems clear that companies must 
include certain payments to workers when working 
out their holiday pay entitlement.  This means that 
commission and other regular payments such as 
overtime will need to be included in the holiday pay 
calculation.

If you have any queries on 
holidays please contact:

Jonathan Naylor, Partner
03700 86 8863
jonathan.naylor@shoosmiths.co.uk



TERMINATI N
All UK employees are entitled to a statutory minimum notice period from their employer before 
dismissal, as outlined below, unless the dismissal is due to the employee’s gross misconduct:

Period of continuous employment Notice

1 month to 2 years 1 week
2 years to 12 years 1 week for each year of service
12 years plus 12 weeks

After two years of service an employee may only be dismissed for a “fair” reason. The reason 
for the dismissal will only be fair if it comes under one of the five reasons prescribed by 
statute which include conduct, capability and redundancy. In addition there are procedures 
which must be followed when an employer is dismissing an employee. It is now recognised 
that even if an employee has been dismissed for a fair reason, the dismissal will become 
unfair if the procedures for the dismissal have not been followed correctly. 

Such an employee can currently recover a basic award, up to a maximum of £13,920 
depending on their age, pay and length of service. An unfairly dismissed employee can 
also recover a compensatory award capped at the lesser of £76,574 or 12 months’ gross 
salary. There are, however, a number of grounds upon which a tribunal can ignore the cap on 
compensation and award unlimited damages, including whistleblowing and discrimination 
claims. 

If you have any queries on termination please contact:

Kevin McCavish, Partner
03700 86 8802
kevin.mccavish@shoosmiths.co.uk



Workers who have paid a certain amount of National Insurance Contributions will be entitled to a 
state pension when they reach the state pension age.  This age used to be 65 for men and 60 for 
women but is being gradually equalised at 65 increasing eventually to 68 for both sexes.  Widows 
and widowers may be entitled to a state pension even where they are not eligible for one in their 
own right.

Employers must automatically enrol workers into a qualifying automatic enrolment workplace 
pension scheme as long as they are aged between 22 and the state pension age, and earn more 
than £10,000 per year.  A minimum level of employer contribution is required.  An eligible worker 
has the right to opt out of their employer’s scheme if they choose.  Other pension provision can 
be offered voluntarily for employees - occupational pension schemes operated by the employer 
or personal pension arrangements run by registered agencies into which the employer agrees to 
contribute.  Occupational pension schemes are subject to a detailed regulatory regime. 

In order to qualify for favourable tax treatment, pension schemes must be registered with HMRC.

If you have any queries on pensions please contact:

Suzanne Burrell, Partner
03700 86 8902
suzanne.burrell@shoosmiths.co.uk



GOVERNING LAW
& JURISDICTION
Overseas companies operating in the UK should be aware that any employment contracts 
between themselves and UK employees will operate so as to ensure that UK employees are 
afforded the protection given by statutory UK employment rights. This will be the case even 
where the employment contract expressly states that the contract is to be governed by the 
law of a foreign jurisdiction.

Although the Rome Convention, which has been incorporated into UK law, allows the parties 
to a contract to choose the governing/applicable law of the contract, there are areas where 
local “mandatory” rules will take precedence over the applicable law. The Rome Convention 
expressly provides that where the contract concerned is one of employment, the contractual 
choice of law cannot operate so as to deprive the employee of the protection of these local 
mandatory rules.

To give clarity to both parties in respect of an employment contract it may, therefore, be 
advisable to ensure that a contract between an overseas company and a UK national is 
governed by UK law.

If you have any queries on governing law & jurisdiction please contact:

Simon Fennell, Senior Associate
03700 86 8371
simon.fennell@shoosmiths.co.uk



For more information contact us at:
T +44 (0) 20 7477 2222
E enquiries@shoosmiths.co.uk
W www.shoosmiths.co.uk




