
This is a complex area of law presenting employers with numerous duties and potential issues.

By and large, foreign nationals from within the European Economic Area (EEA) have an unrestricted right to work  
in the UK. Things become more complex for migrants from outside of the EEA who wish to reside and work here.
With increasing globalisation, employers are more likely than ever to encounter issues around employing non-EEA 
migrant workers, whether these are individuals who are new to the organisation or who are currently engaged with 
another group company elsewhere in the world. Such migrant workers are subject to immigration rules regarding their 
permission to enter, stay and work in the UK.  

The introduction of the points-based system in the UK where skilled individuals (either in their own right or through 
being sponsored by a licensed employer) typically gain permission to work in the UK can be a complex process to 
navigate.  Alongside this, employers must ensure that all employees who are engaged by them have the right to work  
in the UK and that they check individuals’ documents before any work commences.

This ‘How To’ guide covers some of the most prominent aspects for employers to consider to ensure that they can 
engage the best global talent whilst complying with UK immigration requirements. 

BREACHES OF IMMIGRATION LAW
There are various sanctions and implications for employers who do not comply with immigration rules including:

 • civil penalty of £20,000 per illegal migrant employed

 • potential prison sentence and unlimited fine

 • revocation or suspension of sponsorship licence (if any) 

 • damage to the brand and reputation of the business

Ongoing tightening of the duties to protect workers has presented employers with additional onuses in complying with, 
and deterrents for non-compliance with, immigration legislation. Given the above potential sanctions, it is vital that 
employers know how to employ migrant workers legally.
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EMPLOYER CONSIDERATIONS 
The main initial considerations for employers are as follows:

 • What is the individual’s immigration status?  For example, are they an EEA national?  If not, do they have an existing 
right to work in the UK?  Either way, ensure that correct evidence of the right to work in the UK is retained on the 
individual’s personnel file.  

 • If the individual does not have the right to work in the UK, can they obtain a visa in their own right, as a dependent 
of another or through some other means?  If not, can the employer sponsor the individual under the points-
based system?  If so, what is the most appropriate sponsorship route?  Does the employer already have a licence 
to sponsor migrant workers or will they need to make a licence application?  Does the individual need support in 
making their visa application and if so, is the employer prepared to assist with this?

The considerations for an employer at the early stages can be daunting and there are often several viable routes.   
Our business-immigration team will strategise with employers to work out the most effective route of engagement.

In addition to the above, various additional duties continue during a non-EEA worker’s employment on which we can 
provide advice and support to employers.

HOW SHOOSMITHS CAN HELP YOU
Our business-immigration specialists can:

 • advise and assist on pre-employment checks 

 • advise and recommend solutions to engage non-EEA nationals

 • advise and assist with sponsor licence applications

 • support non-EEA nationals through their visa application process

 • develop guidance for ongoing right-to-work checks

 • provide bespoke immigration training tailored to an employer’s business

 • advise on sponsor reporting duties

 • draft and/or review non-EEA worker policies and procedures

 • advise on dealing with potential or actual breaches of immigration rules

 • provide key updates on the impacts of changes to legislation

As specialist employment lawyers, our business-immigration team is well placed to advise employers on the full 
engagement process of non-EEA nationals.  We also have specialist tax advisers should such advice be required,  
in particular where senior executives transfer to the UK from other countries. 

For any further information please contact howto@shoosmiths.co.uk


